IN THE UNI TED STATES BANKRUPTCY COURT FOR
THE EASTERN DI STRI CT OF TENNESSEE

I N RE )

) NO. 3-83-00372
SOUTHERN | NDUSTRI AL  BANKI NG )
CORPORATI ON )

) Chapter 11
Debt or )

MEMORANDUM

This case is before the court upon notions by the Liquidating
Trustee ("Trustee") and the Conmittee of Holders of Contingent
Interest Certificates ("Commttee"”) to vacate two orders previously
entered in this case denom nated Order No. 366 and Order No. 367.
The notions are opposed by ETB Corp. ("ETB"). Presently for deci-
sion are notions for sunmmary judgnent filed by the parti es address-

i ng whet her the court should vacate the two orders.

The following facts are not in dispute. In 1984, Janes
Kel | ey, then a nmenber of the | awfirmDearborn & Em ng, represented
East Tennessee Banki ng Corporation, the predecessor to ETB, when
approved as counsel for the Trustee in 1984. Prior to being ap-
proved by the court, Dearborn & Ewi ng subm tted an application for
enpl oynent disclosingthis relationship. Inits application, Dear-
born & EwWi ng represented to the court that it ". . . will not re-
present the Trustee in any matters where the anmounts coll ected do

not inure to the benefit of the successor in interest." The



court's order authorizing the enploynent of Dearborn & Ewi ng so
limted their authority. Specifically, it provided for enpl oynent
of the firmas "special counsel for the purpose of representingthe
Li qui dating Trustee in collection efforts arising out of preferen-
tial transfers, fraudulent conveyances, and such other causes of
action which would inure to the benefit of the Successor in Inter-

est. . . ."

Subsequent |y, Kell ey prosecut ed acti ons agai nst FDI Con behal f
of the Trustee. Not only did the Trustee's actions include all eged
preferential transfers and fraudul ent conveyances, but it also in-
cluded a RICO cl aim the proceeds of which woul d benefit the hol d-

ers of contingent interest certificates ("Cl C hol ders").

These | awsuits were eventual ly settled for $7 mllion, a set-
tl ement approved by the court. Because the settlenent did not ap-
portion the proceeds anong the various clains, the Trustee filed a
not i on seeki ng approval of an all ocati on whereby 93%of the settl e-
ment woul d be treated as preference and fraudul ent conveyance re-
coveries and 7% would be treated as RI CO claimrecoveries. The

Trustee's notion stated in relevant as foll ows:

M. DuVoisin is charged under the Modi-
fied Plan of Reorganization confirnmed in this
case (the "Plan") with collecting assets of
SIBC and distributing those assets in accor-
dance with the Pl an. The Plan provides, in
essence, that the full anmount of any recover-
ies by the Liquidating Trustee on preference
and fraudul ent conveyance actions |less all
reasonabl e and necessary expenses incurred by
the Liquidating Trustee, shall be paid by the
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Liquidating Trustee to SIBC s successor in
i nterest, East Tennessee Bank Corp. ("ETB").
The Plan further provides, in essence, that
proceeds from other recoveries by the Liqui-
dating Trustee shall be for the ultimte
benefit of the holders of Contingent I|nterest
Certificates and the Successor in Interest,
subject to funding the Reserve Fund and | ess
al | reasonabl e and necessary expenses i ncurred
by the Liquidating Trustee.

M. DuVoisin has evaluated in good faith
the rel ative anounts of Settl ement Proceeds to
be credited to the preference and fraudul ent
conveyance actions, and to the RICO clains
brought against the FDIC. He has determ ned
that the vast mmjority of the Settlenent
Proceeds, ninety-three percent (93%, should
be credited to the eight preference and/or
fraudul ent conveyance actions filed by M.
DuVoi sin against the FDIC in its capacity as
recei ver for seven failed banks. M. DuVoisin
has further determ ned that no nore than seven
percent (7% of the Settlenent Proceeds shoul d
be credited to the RICO cl ai ns.

The Trustee filed his notion for allocationwth the court and
tendered an order approving the notion. The court thereafter
schedul ed a hearing on the notion which was held on July 5, 1990.
At that hearing, attorney Craig Donal dson was present for Janes
Kel | ey. Donal dson admtted he was not very famliar with the no-
tion. The court stated it had received the notion and order from
the Trustee, but was sonmewhat reluctant to sign the order w thout
sone sort of notice. The transcript of the hearing reflects that
the court and Donal dson believed only the Bank of East Tennessee
had been sent notice of the hearing by an associate in Kelley's

office. The court stated that Kelley had tendered an order and



that the court would anal yze the order and see what nore, if any-

t hi ng, needed to be done.

On July 9, 1990, the court entered Order No. 366. That order
approved the Trustee's proposed allocation of the settlenment pro-
ceeds. The order also provided that it was unnecessary under the
Bankruptcy Code and Bankruptcy Rules to provide notice of the
Trustee's proposed distribution to creditors and other parties in
interest.® The court wote on the order that notice had been pro-

vided to the Bank of East Tennessee.

On July 18, 1990, the Trustee filed a notion to anend O der
No. 366 to reflect that notice was given to ETB and not the Bank of
East Tennessee. On July 19, 1990, the court entered Order No. 367

which reflected that the noti ce had been sent to ETB.

I n support of his notion for summary judgnment seeking to va-
cate Order No. 366 and O der No. 367, the Trustee asserts Janes
Kel | ey advi sed hi mwith respect to the proposed al | ocati on approved
by the court. The Trustee contends that because Kel |l ey represented
ETB at the sane tine he was allegedly advising the Trustee with
respect to the allocation of funds between ETB and t he Cl C hol ders,

Kelley's conflict of interest tainted the allocation process. The

' At the time Order No. 366 was entered, there were hun-
dreds of persons who held contingent interest certificates.
Unli ke to- day, there was no Comm ttee of Hol ders of Conti ngent
Interest Cer- tificates in existence. Service of the Trustee's
noti on upon the hundreds of CI C hol ders woul d have been at
consi der abl e expense.



Trustee accordingly asks that a new allocation process be initi-
ated. Although Order No. 366 and Order No. 367 were entered over
a year before the notions to vacate were filed, the Trustee argues

the orders are not final and nmay be set aside.

I n support of its notion for sunmary judgment, the Conmttee
argues the orders are voi d under the provisions of Rule 60(b)(4) of
the Federal Rules of Civil Procedure because Cl C holders did not
recei ve notice of the Trustee's notion to allocate the settlenment
proceeds. Alternatively, the Conmttee relies upon Rule 60(b)(6)
of the Federal Rules of Civil Procedure in seeking to vacate the

orders.

In support of its notion for summary judgnment, ETB argues the
al l ocation orders were final orders and that the only procedura
avenue avail able for attenpting to vacate the orders lies with Rule
60(b). ETB further argues the orders are not voi d under Rul e 60(b)
(4) in that the CIC holders were not entitled to notice of the
Trustee's notion to allocate settlenment proceeds. Additionally,
ETB argues the notions to vacate are untinely under the provisions
of Rule 60(b) and that the Conmttee is not entitled to rely upon
Rul e 60(b)(6) to circunvent the tineliness requirenent. Finally,
ETB contends the Trustee has no standing to attenpt to vacate O der

No. 366 and Order No. 367.



Turning first to ETB's contention that the Trustee | acks
standing to seek to vacate Order No. 366 and Order No. 367, the
court finds this contention to be without nerit. These orders were
theresult of the Trustee's notionto allocate settl enent proceeds.
The Trustee was under a duty to allocate the proceeds fairly. A
trustee with nultiple beneficiaries nust be inpartial. Wen the
interests of two beneficiaries are antagonistic, the trusteeis un-
der a duty to admnister the trust so as to preserve a fair bal ance

bet ween them  AuSTIN WAKEMAN SCOTT, LAWOF TRuSTS § 232 (2d ed. 1956).

Since the entry of Oder No. 366 and Order No. 367, the
Trustee now questions whether his act in allocating the proceeds
was fair. Because the Trustee believes he received advice on the
all ocation froman attorney who had a conflict of interest at the
time, the Trustee asserts the allocation was tainted and shoul d be
reexam ned. The Trustee states he is not advocating that the all o-
cation be changed i n favor of ETB or the Conmttee; he nerely seeks
a reexamnation of the allocation in light of his attorney's con-
flict of interest. |nasnuch as the Trustee recommended t he al | oca-
tion of settlenent proceeds and obtained the order approving his
recommendati on, the court fails to see how the Trustee now | acks
standing to seek to vacate the order on the grounds that his rec-
omrendati on rmay not have been inpartial or fair. This is not,
after all, an instance in which the Trustee is taking a position in
favor of or against a beneficiary of the Trust with respect to an

interpretation of an anbi guous provi sion of the Liquidation Trust



Agreenent. Rather, the Trustee is seeking to correct an act for

whi ch he is responsi bl e.

If, for instance, after the order approving the allocation had
been entered, the Trustee di scovered he had nade a mat hemati cal er-
ror in conputing the allocation of settlenent proceeds, it could
hardly be argued that the Trustee would | ack standing to attenpt to
correct his m stake by seeking to set aside the allocation order.
Simlarly, the Trustee has standing to attenpt to set aside the
all ocation order on the grounds that his recommended all ocation

m ght not have been inpartial or fair.

Turning next to the Trustee's contention that Order No. 366
and Order No. 367 were not final orders, the court nust disagree.
The Trustee's request that the court approve the proposed all oca-
tion was anal ogous to a notion for instructions. Once the court
rul ed upon the Trustee's notion, there was nothing |l eft to deter-
mne with respect to the allocation issue. Indeed, if Oder No.
366 and Order No. 367 were not final orders, then few, if any, of
the orders entered in connection with the admnistration of this
Trust over the years woul d be considered final and subject to ap-
peal. If Order No. 366 and Order No. 367 are to be set aside, they
must be set aside in accordance with the provisions of Rule 60(b)

of the Federal Rules of C vil Procedure.

The Committee relies upon both Rul e 60(b)(4) and Rul e 60(b) (6)
in seeking to set aside Order No. 366 and Order No. 367. ETB de-



nies the Commttee is entitled to relief under either provision of

Rul e 60(b).

Rul e 60(b) provides in relevant part as follows:

On notion and upon such terns as are just, the
court may relieve a party or a party's |egal
representative froma final judgnent, order
or proceeding for the followi ng reasons: (1)
m st ake, inadvertence, surprise, or excusable
neglect . . . (3) fraud (whether heretofore
denom nated intrinsic or extrinsic), msrepre-
sentation, or other msconduct of an adverse
party; (4) the judgnent is void . . . or (6)
any other reason justifying relief from the
operation of the judgnent. The notion shal
be nmade within a reasonable tinme, and for
reasons (1), (2), and (3) not nore than one
year after the judgnment, order, or proceeding
was entered or taken.

FED. R CGv. Pro. 60(Db).

The Committee argues that because the CIC holders did not
receive notice of the Trustee's notion to allocate the settl enment
proceeds, the order granting the notion was void. The court dis-

agr ees.

Par agr aph 4. 4 of the Liquidation Trust Agreenent enunerates in
sonme detail the managenent powers best owed upon the Trustee. After
listing a nunber of acts the Trustee i s authorized to do, Paragraph
4.4 concludes by stating as follows:

In addition, the Liquidating Trustee shall
have the power to engage in any additiona
acts, provided that such act shall be consum
mated only after no | ess than twenty (20) days

notice to all Creditors Entitled to Notice.
If within such 20-day period witten objection
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to any such act is filed in the Bankruptcy
Court, with a copy thereof sent by certified
mail to the Liquidating Trustee, such act
shal | be consunmat ed only upon approval by the
Bankruptcy Court after a hearing with respect
t heret o.

The phrase, "Creditors Entitled to Notice," nentioned in
Paragraph 4.4 is defined in Paragraph 1.6 of the Liquidation Trust
Agreenent as being "those creditors designated as such fromtine to
time by the Bankruptcy Court." Hence, under the terns of the Li-
qui dati on Trust Agreenent, the bankruptcy court was given the sole
discretion to determne which, if any, creditors were entitled to
notice of additional acts of the Trustee for which the Trustee
sought approval. It is well settled that atrust is to be adm nis-
tered according to its terns. Falls v. Carruthers, 20 Tenn. App.
681, 687, 103 S.W2d 605, 609 (1936); 76 AM JurR 2d Trusts § 375
(1992). The terns of the Liquidation Trust Agreenent could have
easily provided that the Trustee was authorized to apply to the
court for instructions regarding settlenent of clains and all oca-
tion of proceeds anong trust beneficiaries without notice to any
creditor or beneficiary. |If it had, then such orders could have
been entered w thout notice to creditors and beneficiaries. Be-
cause the Trust Agreenent gives the court discretion to determ ne
"Creditors Entitled to Notice," the court acted withinits power in

limting notice and entering Order No. 366 and 367. Hence, Oder
No. 366 and Order No. 367 are not void.



Next, the Commttee relies upon the provisions of Rule 60(b)
(6) of the Federal Rules of G vil Procedure in seeking to vacate
O der No. 366 and Order No. 377. ETB contends the Commttee i s not
entitled to proceed under Rule 60(b)(6) because the circunstances
presented here would fall within the "m stake" provision set forth
in Rule 60(b)(1) or the "fraud" or "m sconduct™ provision set forth

in Rule 60(b)(3).

Rul e 60(b)(6) "grants federal courts broad authority to re-
lieve a party froma final judgnment “~upon such terns as are just,’
provided that the notion is nade within a reasonable tine and is
not prem sed on one of the grounds for relief enunerated i n cl auses
(b)(1) through (b)(5)." Liljeberg v. Health Servs. Acquisition
Corp., 486 U S. 847, 863 (1988); see also, Fuller v. Qire, 916
F.2d 358, 360 (6th Cr. 1990); Ole v. Henry & Wight Corp., 910
F.2d 357, 365-66 (6th Cr. 1990); Hopper v. Euclid Manor Nursing
Home, 867 F.2d 291, 294 (6th Cr. 1989). |If, however, the circum
stances cited for relief froma final judgnment are covered in one
of Rule 60(b)'s first five clauses, Rule 60(b)(6) relief is not

avail able. 1Id.

The first question in considering the Commttee's Rule 60(b)
(6) claimis whether the circunstances presented here fall within
the scope of Rule 60(b)(1) or Rule 60(b)(3). If they do, the
Commttee woul d not be entitled to utilize Rule 60(b)(6) to vacate
Order No. 366 and Order No. 367. O course, the Conmttee cannot

utilize Rule 60(b) (1) or Rule 60(b)(3) to vacate the orders because
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those particular rul e sections nust be asserted within one year of

entry of the final order or judgnent.

ETB argues the al |l eged circunst ances surroundi ng the entry of
Order No. 366 and Order No. 367 woul d constitute "m stake" as that

termis used in Rule 60(b)(1). The court disagrees.

In Fuller v. Quire, 916 F.2d 358 (6th Cr. 1990), the plain-
tiff's counsel failed to appear at a docket call and the plain-
tiff's case was dism ssed by the district court. Al nost two years
later, plaintiff, represented by different counsel, noved to set
aside the dism ssal order under Rule 60(b)(6). The district court
set aside the order of dismssal under Rule 60(b)(6) and the

def endant appeal ed.

The def endant argued the basis for the plaintiff's Rul e 60(b)
notion was conduct enconpassed in Rule 60(b)(1), namely m stake,
i nadvertence, surprise, and excusable neglect, and that the tine
for filing a Rule 60(b)(1) notion had expired. The court of ap-
peals rejected this argument. As to the defendant's claimof m s-
t ake, the court found no m stake was nade since the order of dis-
m ssal was the considered action of the district court when the

plaintiff's counsel failed to appear at the docket call.

Simlarly, the court's approval of the Trustee's reconmended
al l ocation was not a m stake. The entry of the order was the con-
sidered action of the court. Likew se, the Trustee's action in

recomrendi ng the proposed allocation was a considered and inten-
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tional act. In other words, the Trustee intended to do exactly
what he did. Hence, because no m stake was nmade in the entry of
Order No. 366 and Order No. 367, the circunstances presented in

this case would not fall within the purview of Rule 60(b)(1).

Al ternatively, ETB contends the conduct at issue here would
fall within the terms of Rule 60(b)(3). ETB argues the alleged
conflict of interest on the part of attorney Janes Kelley, and the
all eged tainted advice he gave to the Trustee with respect to a
proposed al | ocati on, woul d be covered by Rul e 60(b) (3) which all ows
relief froma final order for "fraud . . . or other m sconduct of
an adverse party."” The problemw th this argunment is that Rule
60(b) (3) addresses fraud or m sconduct on the part of an adverse
party--not a party's representative. See Al exander v. Robertson
882 F.2d 421 (9th Cir. 1989) (Rule 60(b)(3) does not apply where
of fendi ng person was not a "party"); United States v. Denham 817
F.2d 1307 (8th Cir. 1987) ("as a general rule, rule 60(b)(3) is not
i ntended to cover acts by an attorney for the parties"); MK nney
v. Boyle, 404 F.2d 632 (9th Cr. 1968), cert. denied, 394 U S. 992
(1969) (Rul e 60(b)(3) covers fraud, m srepresentati on or other m s-
conduct of an adverse party); Roberts v. Ace Hardware, 779 F.2d 52
(Tabl e, Text in WESTLAW unpublished di sposition No. 84-3636 (6th
Cr. Cct. 30, 1985) ("Rule 60(b)(3) requires fraud by an adverse
party to warrant relief fromjudgnent”). The alleged m sconduct in
this case is that of the Trustee's previous attorney who al |l egedly

had a conflict of interest at the tinme he allegedly advised the
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Trustee with respect to the allocation of settlenent proceeds.
This all eged m sconduct would not fall within the purview of Rule

60(b) (3).

Because the circunstances presented here do not fall within
subsections (b)(1) through (b)(5) of Rule 60, the Conmttee may
seek to set aside Order No. 366 and Order No. 367 under the terns
of Rule 60(b)(6).

"[ A] notion made under Rul e 60(b)(6) is addressed to the tri al
court's discretionwhichis “especially broad' given the underlying
equitable principles involved." Hopper v. Euclid Manor Nursing
Home, 867 F.2d 291 (6th Cir. 1989). Wile the rule does not parti -
cularize the factors that justify relief, it provides courts with
authority "adequate to enable them to vacate judgnments whenever
such action is appropriate to acconplish justice." Liljeberg v.
Heal th Servs. Acquisition Corp., 486 U. S. at 863-64; Klapprott v.
United States, 335 U. S. 601, 614-15 (1949). |Its application, how
ever, should be limted to extraordi nary circunstances. Liljeberg
v. Health Servs. Acquisition Corp., 486 U S. at 864; Ackernmann v.
United States, 340 U. S. 193 (1950); Hopper v. Euclid Manor Nursing
Home, 867 F.2d at 294.

In general, according to Wight and MIller, relief is given
under Rul e 60(b)(6) in cases in which judgnent was obtained by im
proper conduct of the party whose favor it was rendered or the

judgment resulted fromthe excusabl e default of the party against

13



whomit was directed under circunstances goi ng beyond the earlier
clauses of the rule. 11 CHARLES A. WRIGHT & ARTHUR R M LLER, FEDERAL
PRACTI CE AND PROCEDURE 8§ 2864 (1973). The court then considers whet her
relief under Rule 60(b)(6) will further justice without af- fecting
substantial rights of the parties. Id. O course, each case turns

upon its owns facts and circunstances.

In this case, ClC holders were not given notice or the oppor-
tunity to chal l enge the Trustee's proposed al | ocati on of settl enment
proceeds. As was previously discussed, the court had the absol ute
di scretion under the Trust Agreenent to limt notice of the Trust-
ee's proposed act of allocation. Nevertheless, limting notice of
t he proposed allocation presupposed that the Trustee would have
acted fairly and inpartially in recommendi ng the proposed al |l oca-
tion. The Trustee's revelation that he recei ved advi ce on all oca-
ting these proceeds froman attorney who at the sanme tinme repre-
sented ETB raises a doubt about the fairness and inpartiality of
the allocation. The Trustee goes on to state, however, that given
the tainted advice he received, he does not know whether the pro-
posed allocation or sone other allocation (either nore or |ess
favorable to ETB or the CIC hol ders) should be the proper alloca-

tion approved by the court.

Bef ore deciding whether to grant extraordinary relief under
Rul e 60(b) (6), the court believes that di scovery and an evi denti ary
hearing are needed to address the nerits of the allocation issue.

Only then will the court have all the facts and circunstances
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before it upon which to deci de whet her to vacate the previ ous order
of allocation and substitute a different allocation. The ques-
tions to be considered at the evidentiary hearing will be (1) to
what extent did the Trustee receive advice from attorney Janes
Kelly concerning the proposed all ocation; (2) whether the proposed
al l ocation previously approved by the court was a proper and fair
allocation; and (3) if the allocation was not a proper or fair al-
| ocati on, what woul d be a fair and proper allocation of the settle-
ment proceeds. After considering the evidence presented on these
factual issues, the court will determ ne whether to set aside the
previous al |l ocati on order under Rul e 60(b)(6). Al pending notions

for summary judgnent wll be deni ed.

An order will enter.

JOHN C. COX
United States Bankruptcy Judge
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